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Crarrzs A. BraTrv anp JomN T. RiTcHIE, .APPELLANTS - 13,
Danier Kurrz, AND' OTHERS, TRUSTEES .o THE GErMAN Lyu-
TaERAN CHURCH OF GEORGETOWN, APPELLEES.

A lot of ground had, in the ongmal plan cf an addition to Georgetown, been
marked * for the Lutheran church,” and by the German Lutherans- of the
place, had been used as<a place of buria) from the dedlcatwm and who had
erected a school house on it, but no church ; exereising acts of protection and
ownership over it at some periods, by. commutees appointed by the German
Luthefans ; the ‘original owner acquiescing in the same.. This may be con-
sidered as a dedication of the lot to public and pious uses : and, although tha
German Lutherans were not incorporated, nor were there any persons-who as
trustees cou!dJloId the propesty, the appropriation was alse valid under the
bill of rights of, Mnryla-nd The bill of rights, to this extent at least, recogmzes

* the doctrines gf the statule of Elizabeth for charitable uses ; under which it is
well known, that such uses would be upkeld, although there was no specific -
grantee or'trustee. ‘Thismight at all times have been enforced a$ a chaitable
and pious use, through the intervention of the gpvemment, ag parens palrie,
by. its attornéy g 'reneral or other'law officer. It was originally consecrated for -

“a religious purpose. It has become a‘depository of the dead ; and it cannot
now be resumed by the heirs of thie donor. [584]

If the complainants in the circuit court were proved to be the regulatly appoint-
& committee cf a woluntary society of Lutherans in' agtual possession of the
premises, and acting by their direction to prevent a disturbance of that posses-
sion;; under the circumstances of this case, therendoes not appear to be a serious
objgctlon to their tight to mairtain 2 suit for a perpetual injunction against the
heirs of the donor, who sought to regain the property, and to djsturb their
possession. [684]

The énly difficulty which presents itsell upon the question, whether-the eom-’
plainants in the circuit court have shoivn, in «themselues, sufficient authority to
maintaif their suit, is, that it is not evidenced by any formal vote or writing.
If it were pecessary to decide the case’on this poiat, under ‘all the ¢ircum-

: stances, it might be fairly. presumed. ‘But this is not necessary ; bécause this is
one of those cases in which eertain persons belonging to a veluntary society,
and having a-common mterest, may sue in behalf of themsélves and others,
having’ the like interests, as part of the same society, for purposes common to"
all, and beneficial to all. [686] |

APPEAL from the circuit court-of the county of Wash-
'lngton.

“The appellees ﬁled their bill in the circuit court -against
"Charles A. Beatty and John 'T. Ritchie, which states, in sub-
stdnce, that the late’ colonel Charles Beatty and George
Frazier Hawkins, in the year 1769, laid out on lands belong-
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ing-to.them, and adjoining the town' of Georgetows, a'cer-
tain town known by the name of « Beatty and Hawkins’s ad--
- dition to Georgetown ;” the lots.whereof were laid down and
dlstlngulshed on a plot, and disposed of by lottery. That
Beatty in laying ouf-the said addition, distinguished and. sét
apart a certain lot or ‘portion of ground in the said addition,
for the sole use and benefit of the German-Lutheran church;
declaring the same to be their absolute- right and property, .
to bé held- by them for, religious purposes, and the use of
said: congregatlon, and’ caused the same to be so entered,
.and designated in the plot' of said addition, as now appedrs
by the plot and papers on record in the clerk’s office for
Washington, to which they beg leave to refer’: -which plot
.and papers were recorded urider authority of the act of Maty-
land 1796,.ch. 54 ; which lot is described in the said.plot of
said addition, as the. German Lutheran church lot, and alss
in the general plot of the town of Georgetown and its addi-
‘tions, deposited in the office of the clerk of the.corporation
of Georgetown: That soon after the lots in the'said addi-
tlon were laid off and disposed of as aforesaid, the said lot
was taken possession of by the said German Lautherans, and
was enclosed, and a-charch erected thereon ; arid hath been’
kept and held by them ever-since, during & périod as they-
.believé, of -upwards of fifty years, and hath been’ used by
them as a burying-ground for the members of the said
church, with the avowed intention of bulldmg thereont an-’
other church or. place of worship, the building. first erected
being decayed, whenever their funds would énable them to-
do so. 'That during all.this period, neither their possession
nor title hath ever been questioned, and the lot has been-ex-
empted from taxation at their request, by the corporation of
Georgetown, as being church property. That Charles Beatty
. died-about sixteen years ago, and without having made any
conveyance of the said lot, and that Charles A. Beatty is-his.
heir at law. They therefore pray that lie may be made de-
fendant, and be compelled to convey the titleto the com-
plainants, in trust for the German- Lutheran church. .
-They further state that the defendant John T. thchle,'
without any pretence of title, disputes the title of complain-
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+ants and their right .of possession, and. has -undertaken to.
enter on part of ‘the lot, and to remove tomb stones, &c.
-and they fear that he means to dispossess them: wherefore
they pray subpoena, &c. and that they may be quieted in
their possession of said lot, and that the defendant, Ritchie,,
may be enjoined from disturbing their possession’; and for
general relief.

The answer, of the defendants in the court below, admits
that,Charles Beatty deceased, did designate a lot in his-ad-
dition to Georgetown, by inscribing on the plot thereof these
words, ¢ for the Lutheran church ;”-that they always under-
stood and believed that he meant by that inscription to
manifest an intention to ‘appropriate that lot to the use of
the Lutherans, provided they would build: on -it, within a
reasonable  time, a house of pubhc worship, which would
conduce to diffuse piety, to enhance the value of his pro-
perty, and to adorn his addition to’ GeorgetoWn But they
deny that this inscription was ever meant, or eduld beinter=
preted to be a contract w1th, thé Lutheran church, 1o convey
te that body the property in .question.. That the writing
itdelf could not operate as a conveyance, and- there was no
cosideration to 'sustain it as a contract. They.deny that
Charles Beatty ever deelared the lot. 1r question to be the
absolute right and property of the Lutherans; or did,.in any
manner, by means thereof, hold.out mducements to them ar
the public to:purchase tickets in the pretended lottery men-
tioned in the bill, or to purchase and improve lots in that

- part of the town. - They ‘aver.that no church had‘ever been
built on it,, and that 1ts\occupanon by graves and a school
house, was a use of it by no means beneficial to.defendants,
or him-under whom they elauned.

The answeér denies the Tossession averred in the bili ;-4and
.also that there ever was an organized congregation of Ger--
man Lutherans in Georgetownu

It-avers also, that the lot in question- ‘1as remained -unen-
closed for at least three fourths of the time since it-became
¢ part of Georgetown; and that'the enclosures which occa-
sionally surrounded it,"'were not erected by the complain-
+ ants nior .those whorn. they .pretend to represent. The re-
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spondents admit that the lot was used as a burying ground;
but aver that ‘it was thus used by Beatty’s permission, and
not exclusively by the Lutherans, but the public generally.
But they further say, that if the Lutherans had enjoyed the
possession alleged in-the complainants’bill, they might-and.
should have'enforced the rights thereby acquxred at law, and
ought not to have come into equity for a remedy. " Finally,
confessing that they had resumed possession of the property,
they deny the authority of the complainants to act in behalf
of ‘the pretended’ German Lutheran chureh; and pray- the
samé benefit of these defences as if they had been urged:by
plea to the bill.

-The plaintiffs amended their bill, by stating, the German -
Lutheran church, mentioned in their bill, was coriposed: 6f
the .members of the German Luthieran church in George-
town, -duly organized as such ; ¢ that the lot was set apart
by C. Beatty,” from and.out of that  part of the said land;
‘composing said addition,” of which he, the said Beatty, was
seised. * The said Beatty, by the said designation, declara-
tion, and setting apart, holding out to the public, and.to the
German Lutherans particularly, inducemeénts as well to pur-

.chase tickets in a lottery, by which the- said lots were dis-
posed of, as to purchase and nnprove that part of the town
in other ways. And thereby meaning to, transfer to the said
German Luthetans, as soon ds they should organize them-
selves into a congregation or church, all his right to said lot
in fee, to be used for the religious purpose of such congre-
gation or church, and thereby declaring that intention. That
they organized themselves info a congregation or church,
and erected a church or house of worship on the said lot.”
That the complainants, and the congregation for whom they
act, have called upon C. A. Beatty, and required a convey-
ance according to the promise and declared intent of the

" said Charles Beatty, deceased: that upon organizing the

church-or congregatior aforesaid; certain officers, called a

committee, were appomted to take charge of the concerns
of the church ; which appointments were, from time to-time,
made and ret_lewed, and that complainants were appointed in

1824, and have continued to hold such appointmenteversince.

Vor. IL.—3 W
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To those amendments, the defendants answered, and de-
med all the allegations ini the amended‘bllr
It wa$ in evxdence, that soon, after this lot was thus
_set apart for. the Lutherans, it was, with Colonel .Beatty’s
permxssxon, taken possession of by certain persons. of that
sect’ in Georgetown, who had. a log house erectedon it
which was calléd a church, and used as such frequently, and
also as a school house by the German Lutherans. Thatin
the yeat 1796, a German minister’ came from Philadelphia
and was employed by them, and preached in this house for
thitee months, being employed and paid by the &erman Lu-
therans of Georgetown ; and about the year 1799, the con-
gregatlon of German Lutherans, ‘of which Travers, the wit-
ness’in this cause, was one, employed a German minister,-
‘who- oﬁicxated ih'said house for about nine months. Though
divine* service was frequently administered in that building,
there was, at-1io, other periods than-those just mentioried, a
statioried preacher who ministered to a congregation in regu-
lar attendarice there, except a Mr Brooke, who was.an Epns-
copal clergyman, and who, Dr Balch testifies, *had possession
of that building as a church in 1779. .In the same, or the
following year; a steeple was erectéd on the said house, in
which a bell was-hung, at the expense and by the direction.
of the. German Lutherans of .Georgetown.” This building
some- years afterwards went to. decay, and no church has
been since rebuilt on the Iqt though-efforts have been since
made for that purpose; and -as late as 1823 a considerable
subscription was raised, but'not sufficient for the object.
Daring .the whole period from 1769 to the bringing of this
suit, the-lot in question Was generally-undet enclosures, pu’
up at the expense of the Lutherans of Georgetown, and un-
‘der the care and custody-of a committee appointed by them.
It hasbeen contiritally so enclosed for more than twenty years,
before the entry and claim set up by the defendants in this
stit.- The-said lot has been also used by the Germans as a .
burying ground from the year 1769 till a short time before
‘ther brmgmtr this :suit, and has been called and known as.
the Duteh burying ground; and one of the, wit~esses: Styles,
acted as sexton, under the arders of the com nittee of the
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congregatlon it does not appear that-the German Luther-
ans in Georgetown, ever were incorporated by law as a re-.
ligious society.

It also appeared from the evidence; that from the year"
1769, till within a month or two. before the bringing this
suit, no claim to the possession or propetty in the-lot now
in dispute, was ever set up by Col. Charles Beatty, or by :
_ either of the defendants; but on the contrary, Col: Char]es
* Beatty, aip to the tjme of his death, always declared it to be
the property-of the German Lutherans of Géorgetown; his
* administrator, Abner Ritchie, who, it Is.stated, sold all his
lots in said addition left by him at his death, never claimed

or offered to sell the lot in’ question, as part of his property;
" that his son and heir the defendant, Charles, A. Beatty, has
repeated the same decldrations to. a witness, (Mountz) afew
years before this suit—he expressed ¢ Lis surprise, that the’
Germans had been so mdlﬁ'erent about getting their fitle to
“this property, as he i was always ready and willing -to give
them-a deed for it.”

A witness, Mr Rhzeeffer, testified that in 1823, the defend-
ant Beatty, in liis presence, declared, ¢ that the lot aforesaid
was the property of the- Lutherans, and that he was vety
anxious to make thema deed. He also confirmed the evi-
dence of the other witnesses.

It also ‘appeared from the evidence, that since. the year
1769, the said lot has'never been assessed for taxes to Col.
Beatty or. his .heirs, nor have any taxes ever been pald by
them. That it has always been recognized by the corpora-
tion of Georgetown, since their charter in 1789, as the church
property of the Lutherans; and ds such, has been exempted
from taxatlon, with other church property. in ‘the town.

It was in evidence, that the Lutherans of Georgetown al-
ways had a church. committee to ‘act for them, and to take
charge :and, custody of the Iot, in question ; and the appellees
constituted that-commitiee from 1816, till the bringing tRis
suit, and to the present time. ".In virtue of that appomtment,
when Ritchie entered on the premxses, and threw down the
fence and tombstones, they filed this bill for a conveyance
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"in'fee of the- lot, to complamants as trustees for said church;
to be quieted in the possession thereof; and for an—m]uncnon
to restrain the appellants from disturbing theu' possession, or
trespassmo- on said lot.

* The circuit court decreed a perpetual injunction against
the defendants, the appellants; who, by their appeal, brought
the case béfore this Gourt.

The cause was argued for.the appeilants, by Mr C. C. L¢e;
and for the appellees, by Messrs- Key and Dunlop.

- .For the appelants 1t w. . claimed that the decree of the
court below should be reversed, and the bill dismissed.

1. Because npeither.C. Beatty nor his son, ever did any act
which divested either of them of the right of propertv-and
possession-in-the lot iir question.

2. Because neither of them éver entered info any con-
tract, (and least ‘of all such an one as.a court of equity will
enforce), with the appelleea, or those whom they pretend to
represent, to convey to them or their pretended cestui que
Irusts the lot in question. i

3. Because the appellees, or those whom they pretend to
represent, have never had such an adverse possession of the
lot‘as gave them a title to it. .

4. Because, if they had.it. was such a title as they’ might
and should have enforced at law and.not in equity.

5. “Because the appellees, hate failed to show any authority
in themselves to prosccute this suit.

.MrLee contended that the onlyact done by C. Beatty or liis
heirs, which can be’ pretended to. haye “divested them of
the title to the lot in question,.is the inscription'by C. Beatty
on the p}ot of the lot, of the words«‘ for the Lutheran church.”
No possibleinterpretation of these can make themact asacon-

' veyance and the bill itself; which attempts to interpret them °
into & contract, and which seeks to have that contract spe-
cifically performed, necessarily admits the title of the'lot to
be still remaining in the appellants.

- Dismissing then this point, as -scarcely made in the case,
it will be most perspicuously treated, by censidering the biil
in reférence to ifs dlﬁ'erent prayers, which are for specific
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performance, and to be quieted in possession. - This leads
directly to the point that the bill shows no contract of which
equity will' decree performance. The words telied on as cre-
ating acontract are the aforesaid inscription, ¢ for the Luthe~
ranchurch.”” But of the three requxsxtes ofa contract, two are
wanting here, viz. parties and a price’; and nterpret them as
you will, rio mutuality can be pretended. This of itsglfis suffi-
cient to prevent the assistance of . a courtof equxty “Howel

- v8. George, 1 Mad. 12. Moreover, the contract alleged con=
cerns lands, -and must therefore, by the statdte of frauds, be
in writing, ~ But there i5 no ‘consideration mentioned in the
‘contract ‘as sét out; and this has been. too often decided to
be an gssengial part of a contract, and therefore te ‘be.em-
braced in the written instrument, to need illustration, from
cited authorities. - True, the plotof Beatty & Hawkins’s-ad-:
dition to Georgétown, tvith the said inscription thereon, was'
fecorded; as alleged in the bill,.by the act of 1796, ch.-54;
but the Court will perceive® by inspecting that act, that it
does not affect this discussion.

The appellees will-doubtless insist on a part performance
of the pretended contract, to relieve themselves from opera-
tion of the-statute of frauds., This is amatter of: fact, which
the Gourt must decide on froin the evidence. They will at
least remember, that.if the appellees rely on their pretended
erection of & pretended. church, as an execution on-their part
of the pretended-contract, they admit that they were bound
by that contract to erect a-church; while.it will be impossi-
blé to regard a log school house, afterwards converted intoa
dwelling house,and now destroyed whoever may have called
it a church and have, preached in it, as-such a building to be

.applied to such a purpése:as is - called for by a. contract to

build*a church. And it .may also be observed upon
this part of the case, that this prayer of -the. bill- was
refused by the court below, and no. appeal was taken from,
that decision. -

As'to the second-prayer of the"btll *he argied thaf it mlght )
be viewed under two aspects. 1. As-regarding the com-
plainants.below, dispossessed by the defendants, and seeking
1o be .repossessed and quieted ;. and 3.-As regarding the’
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coriplainants in possession, and seeking protection. agamst
the defendants’ as intruders or trespassers., Eitlier yiew of
thé case is equally fatdl to the bill; -and for-the same reason,
bécause the proper remedy-is at, law." For, regarded under
the-first aspect; -the bill- iswhat is reproachfully termed an
ejectment billyand clearly condemned.” Cooper’s Plead.125;
Locker vs: Rolle; 8 Pes. Jun. 4, and Ryvesvs. Ryves, 3 Ves
Jun.-343. And.regarded under the’ second aspect, no pre-
cedent can be found 16 authorise it. . The only species of
bills whichcan be mistaken, as aﬂ'ordlng such a precedent;
are bills of peace, and bills founded on the solef. But. the
least reflection will show, that this'is not a case for-a.bill of
peace; which-is *#made use of whére'a person has a right -
which ‘may-be.controverted. by. various persons at different
times,- and -by different actlons,” and “where there have
been repeated -attempts “to litigate - the same question by
ejeamﬂnt, andrepeated -and. satisfactory trigls.” 1 Mad.
Ch.166. Inshort; bills of peace lie 1o prevent multiplicity
of actions; and this j is nat pretende,d to be brought for that
purpose:

Bills founded on the solet are used « where a man is en-
“titled to a rent out of-lands, as chief rents or’ quit rents,-and
froin length of time the remedy.at. law is lost, or become
very -difficult;s” relief- has, in. such case, been given_in
-equity, ‘on the sole ground of:long and undisputed payment
of .the rent.. 1 Mad. Ch. 29.. But the appellees in this
case;- or those whom thejr pretend to Tepresent, never had
such an-adverse. possession of the lot.in question’ as. gave
‘them a title to.it; and if they had, the.argument supposes
them-in possession,. and they can maintairr all “their rights
at law withotit the a1d ‘of the court of equity.

. He also contendeck that whatever rights any society

of German ‘Luthetans. mlght have to the lot, the appel-
"lees had shown no authority in them ‘to. prosecute their
claim to those rights ; "and that the 'bill' they.had filed, re-
- garded in its true light, i§ a ‘bill- to establlsh.a legal title
-and to obtain & perpetual mjuncthn That such a bill ‘is
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inadmissible; is clearly established by Wllby 8. The Duke -
of Ruflard, 2 Brown’s P.-C. 41."

‘Mr Lee,.in reply to- the argument of the counsel for the
ap;_)ellees,L said, the true'sources of the success of the appel-
lees in the-court below, were in thie clamour about the pollu-
tion of the.remains of the dead,—in thv declamation..about
violating the sanctuary’ of the tomby H which triamphed before
the inferior -tribunal; and which now. places the appellants,
literally, in-the situation which was but ﬁguratwe“ly ascribed
to Sextius— .

Jam te pramet nox,faburaqne manes, :
" Et domus exilis Plutoma.-—-Hor )

And’ after all, the only thmg ‘done was by one of the appel-
lants, who threw . down a part of the’ enclosure of the Iotin:
‘dispute ; but it was that part v which separated it from his own
garden. Yet-that'is complamed of as such a nuisance; as

- that the chancellor will prevent it by injunction !~ But while”
thisis: ‘complained of as-a nuisance, why is not-that.considered
to which theappellants are sub_]ected 2- It may well be thatone
will consent to:have a grave yard in his v1cm1ty, if it be hal-
lowed by a church. The spiré which points us to tlie skies,
may reconcile-us to-the mound which tells of what is' moul-
dering.in the ‘earth. ,Bnt-We. iject to thebane w1thout the
antidote,—the ob]ects which awaken the mortal shudderirigs,
without that which inspires the immortal hopes.

- He contended that .the old. acts of Maryland referreqd to,
were entirely inapplicable to this.cause. 'THat the case cited

“from 7 Joh#. Ch.Rep. doesndt referto perpetual in junctlons ;
and that-in the one-cited from the 4th vol. of the same book,
there was a dlspute about boundaries; to.ascertain and estab-
lish which_has Tong formed a head of thancery jurisdiction ;
and that-the extraordinary powers.of one of the parties en-
tlt]ed the other to the extraordmary aid of the chancellor.

. As to the possession contended for, Mr Lee insisted, that
no persons were pointed out who held that possession; that
the’ temporary cominittees were -never incorporated, and
there could have been no holdiig by-successien; and thdt
the’ appellee,s, so far from showing any authomy vested in
them to'institute these proceedmgs, had even failed to show
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any congregation or religious society which could: confer
such an authority.

For the appellees it was contended :

The decree below,.for a_perpetual m]unctlon,‘ was right,
if the appellees had title, either under the grant-or by pos-
‘Session, and-we contend that they had-title under both. -

1. Under the grant, three objections are made to it: that
it is without\consideration”; that there is.no certain grantee;
that it is within the statuté of frauds.-

As to’consideration, we admit the general rule t6 be, that
equity will not lend its aid to enforce a mere voluntary
agreement. But here there is a considefation. The diffusion
of piety and promotion of religion are sufficient to support it.
Besides there was a money consideration. .The designation
of this lot as a church 16t, cansed the tickets to sell, and exn-
abléd the grantor to dispose of his property. It is’in proof,
that the Germans were by this means induced to buy.

« Thut there is no certain grantee.” It is agreéd that upon
general principles, this grant could not be executed in favour
of a voluntary, unincorporated sociely, and that the statute
"of 43.Eliz. ch. 4, having been decided not to be in force in
Maryland, no aid can be derived from that statute.

But this grant hashad a legislative recognition ; act of as-
sembly of Maryland, 1796, -ch. 54, sections 8 S and 4. That
act is as strong a récognition of the grant by the Maryland

legislature; as. if they had passed a special law with, the as-
sent of Beatty, declarmg the lot in question to be the pro-
perty of « the German Lutherans of Georgetown.”

.If such a special law had passed, would not the courts be
bound to give effect to the intent of the legislature and do-
nor. Would they not apply.to ii.the prin¢iples of construc-
tion adopted by Ergland, in relation to the 43 Eliz. and the
charities provided for by-that statute. See 4.Wheaton, ap-
pend:x, p. .. :

“If isalso contended that this- grant is protected and made
valid by the 34th article of the bill of rights of Maryland.
The grant'is within the emceptzon contained in the 34th ar-
ticle, and that ewception ought to have a liberal: construcuon



JANUARY TERM - 1829. ' 577 .

_[Beatty &:Ritchie vs. Kuriz_.and others.]
Within the narrow. limits- prescribed ‘by the e'xi:epti"on, the
principles of construction, adopted ip’ England as.to the 43
Eliz., ought to be applied. Within .these limits it was, and
had been; the polzcy of the people and legislature of Mary-
land, to favour the church. Acts of assembly of Maryland, -
1704 ch..38; 1722, ch. 4.

The last ob]ectxon urged agamst the grant is,"that it con-
cerns lands, is pot in- writing, and is avoxded by the statute )
of frauds. We answer, that the contraet is in writing. " The
inscription on the plot is.by Beatty himself, and describes
‘the lot with-certainty. But ifit was not in writing, the'con-

s~ tract has been performed, the gift éxecuted; and ppssessior
delivered and retained, for'more than fifty years.
- If the grant was void for uncertainty of the donee, then
it. is -contended, that the appellees, and those under whom
they claim, haye a. good title by possession. - The lot has
been in their adversary possession, by actual enclosures, for
more than twenty years.

" .Having title-either under. the grant or by.possession, the
only remaining ‘question is;is \thel;ea right to the interference

. of a court of equity, to restrain Ritchie, the trespasser, by
lnjunctlon

It'is said the only.rémedy is at law, for damages; thata~
court of eqmty has'no jurisdiction to enjoin trespass. It is
known that in ordinary cases.of private trespass, the proper
Temedy isat law,.for damages; @nd this'has been found suffi-
cient for the protection of property. But in cases of tres-
pass, of a peculiar nature, where the mischief is irremediable,
which damages could not compensate; where- the injury
reaches to the very subsfance and valie of the estate; and
goes to the destruction of it in the character in which it is
‘enjoyed; the English court of chancery, and the courts of
chancery of this country, are in the habit of gra:ntmg in<
junctions.

.To this pomt, and in support of the distmctlon here .
taken, cited the. case of Jeromé ws. Ross, 7 Jahns. Cha.
‘Rep. 332; also 6. Pesey; 147. 7.Pesey, 307. 1 Brown,
'588. 10 Pesey, 290, 17 Vesey, 128. 18 Vesey, 184.

If any case could justify the strong and menacing hand of

Vou. 11.—-3X
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an injunction, this is it. What damages can redress the
feelings of the injured, of punish, as they ought, the aggres-
sor. What trespass could.more eﬁ'ectually destroy the pro-
perty in the character in which it is enjoyed.

‘If the'appellees had no other title but possession, the' case
of Varick-vs: The Mayor, &c. of New York, 4 Johnson’s
Ch: Rep: 53, fully sustains the decree of the coutt be-

“low. In that case Varick, who applied for and got the in-
junction, set up no other title but possession for twenty-five
years.

Changellor Kent says, © atter such a length of time, itis
right.and just that the .plaintiff should be protected in his
property, &c. The defendant must first acquire possession
of the-ground in dispute, not by forcible entry, but by regu-
lar-ptocess of law. "The prmcxple upon which the injunc-
tion is to be upheld i is, that-after '@’ claim of right, accom-
panied with actual and constant possession -for twenty-five

ayears and upwards, the corporation of New York cannot be
<perm1t’ted without.due process of law, to enter upon posses-
sxon, pull down buildings,” &e.

" In the case at bar, our adversary possession is long enough

to take.away. the appellants’ right of entry.

.Mr Justice Story delivered the ‘opinion of the Court.

This is an appeal in a suit in equity from a decree-of the
circuit court of “the district of ‘Columbia, sitting for thé
county of Washington.

- . Georgetown was erected into a town ‘by-an act of the le-
gxs]ature of Maryland, passed in ¥751, ch. 25. By éubse-
quent acts additions were made. to tile territorial limits of
the town; and the town was created a corporation, with' the
usual municipal offiers, by an act of the Maryland legisla-
ture, passed in 1789, ch. 23. The charter of i mcorporatlon
has been subsequently amended by congress, by, various-acts
passed upon the subject-since the cessioh.

In the year 1769, Charles Beatty and George F. Hawkins
‘'laid out'a town, known. by the-name of Beatty and Hawkins’s
addition'tc Georgetown ; and which is now included within
its corporate limits. The lots of this addition were dxsposed
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of by way of lottery, under the direction of commissioners
appointed to lay out tlie- same, and conduct the drawing of
the lottery. The books ‘of the lottery and the plan of :the
lots, and a-onnected survey thereof, were afteriwards, by act
passed in 1796, ¢h. 54, ordered to be recorded in the clerk’s
office for the temtory of Columbia, ard copies theréof to be
good.evidence in all courts of law and :equity im the stafe.
Upon the original plan so recorded, oné lot-was marked out
and inscribed with these words, ¢ for the Luthéran church y
and- this. lot was in fact part of the land of which Charles
Beatty was seised.
“The bill was brought up by the original plaintiffs, alleging
_themselves 'to be trustees and andvagents for the German
Lutheran.church composed of the.members of the German
_Lutheran ¢hureh of Georgefown, duly organized as such, in
behalf.of themselves and the: members of thesaid church. Tt
charges the. laying-out of the lot in guestion for the sole use
and benefit of the Lutheran.church, to be held by them for
religious purposes and the use of the congregalion, as above-
mentioned. -. That-soon afterwards the -lot: was taken posses-
.gion .of by the said"German Lutherans in Georgetown; who-
- organized themselves into-a.church or congregation, and
 erécted a-church or” house of worship thereon ; and the lot.
was enclosed by them, and’ a’ church erected thereon and
hath been képt and’ held by them during a period. of fifty
yédrs; and bath been, used as @ burying ground for the mem-
bers of the-church, thh the avowed intentipn of building
thereon another charch or place. of ‘worshiip, the. first build--
ing .érected’thereon being decayed, whenever their funds
would ‘enable them so0 ‘to do. That during .all this period
them possession has never bieen questioned, and the lot has
been exeninted from taxation as property set apart for d re-
ligious purpose. : It-further charges that upon the orgamza-
tion-of thé church or congregation, certain officers, called'a’
_committee and trustees, were appomted to take care ‘of the
said-church, which- appomtments have beenfrom time to
time renewed; that in'1824 the plaintiffs were re-appomted as
such, -having been -s0 appointed at former- times.” It further
charges that Charles Beatty died abont sixteen, years ago,
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without having made any. conveyarice of ‘the said lot, and
that Charles A. Beatty, the. défendant, is his heir, and
has the title by descent ; and prays-that be may be compél-
led to convey it to them "It fiirther charges that Ritchie,
"'the other defendaiit, has unwarrartably dispited their title; -
‘and has entered upon the Iot and removed some of the tomb
‘stones erected thereon, and means to dlspossess the plain-
tiffs and to remove the tomb stones and' graves. 'The bill
therefore prays “that they may be quxeted in their possessmn,
and that-a Wwrit of injunction’ may issue, and for further re-
lief. -

The defendants put in a joint answer.’ - They admitted
that the lot was so ‘tarked in the plot as'the bill states, and
that it was Chayles Beatty’s -intention ‘to appropriate the
same to the'use of the Lutheran congregation;, provided they
would build thereon, within a reasonable time, a house of
public. worship. They deny that the German ‘Lutherans
.were ever organized; as stated in the bill ; or that any such
church’ has’ been built ; or that there has been any such pos-
session or enclosure as the bill asserts; or that Charles Beatty
ever'made. any conveyance of the: property. to transfer his
title.. They admit that the lot has been uséd as a grave
yard; but not exclusively appropriated to the use of the Lu-
theran congregation. They admit that a building was erect-
‘ed theréop, but that it was -used as- a school house. They

_admit that the defendant, Beatty, is heir at law, and as such,
that‘he ¢laims the Jot in question, and has authorized the
defendant, Ritchie, to take possession thereof. They deay
all the equity in-the bill,-as well as the authority of the
-plaintiffs fo swe ;.declaring them to ‘be mete vo]unteers, and
demanding proof of their authority, &ec.

The general replication was filed, and the cause came on
for a hearing upon the bill, answer, exhlbus and depositions;
and the court decreed a perpetual m_]uncnon .against, the
defendants, with costs. 'The; appeal 1s -brought from .that
decree. '

"~ Upon exammmg "the -evidence, it appears to us that the .
material allegations of the bill are satisfactorily established.
It-is-proved that, shortly after the - -appropriation, and more
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than fifty years ago, the. Lutherans of Georgetown proceeded
to erect a log-house on the lot, which was psed as a church
for public worship, by that denomination -of Christians ; and
was-also. occasienally, and at different times since, used asa
school honse under their direction. That .at a much. later
period, a steeple and bell ‘were added to the building ; ‘that
the land was used as a church yard ; that a sexton dppointed
by Lutherans.had- the direction of it; that more than half of
the:lot is covered with graves; and others as well as Luthe-
rans have been buried there ; that the Lutherans have caused.
the lot to be enclosed from- time to time, as the.fences fell
into decay, and procured subscriptions for' that purpose H
that.the possession of the Lutherans, in the manner in which.
it was exercised over the lot, by erecting, a hotise, by public
worship, by énelosiug the-grcund, and by. bunals, was never
questioned by Charles Bestty in his life time, or in.any.man-
“ner disturbéd ‘until.a short period-before the commencement
of the present suit. That Charles.Beatty in his life time
constantly avowed that the lot was appropriated for the Lu-
“therans, and that they were entitled to it. —

The Lutherans have constituted but a small number.in
the town, of Georgetown; they have not been able, thetefore,
to maintain public worship constantly in the-housesc erect--
ed, during the whole period; and sometimes.it has been in-
termitted for a considersble length of time. But efforts
have been, constantly'made, as far as practicabie, to. keep
together a-congregation, to.use the means of divire worship;
and to support publie preaching.. The house, however, in

.consequence ‘of inevitable decay, fell down some time ago;;
the. exact petiod of whxch .however, does not appear ;-but it
seems to have been moré than forty years.after its first grec-.

_tion. Efforts have since-been made to rebuild itsbit . hitherto
they have not. been suecesstul.

. The Lutherans m Georgetown, who. have possessed the
_lot in question, are not and never have been incorporated as
a.religious society. The congregation has consisted of a:
vollmtary society, acting in.its general.arrangement by com-
mittees and trustees, chosen-frot time to time-by the Luthe-
rans ‘belonging to-.it.- ‘There do -not appear to “have been
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-any formal zecords kept of their proceedings; and there have
been:periods of considerable intermission in ‘their ‘dppoint-
‘ment and action. ‘There is no other proof that the plaintiffs
are-a committee of the congregation, than what'arises from

the statement of witnesses, that they were sp chiosen by a’
-meeting: of Lutherans, and that their-appointment has always
been- acquiesced in by the . Lutherans, ‘and  they "have -as-
sumed to.act for them without any: question. of . their. autho-
rity ; ‘that they are themselves-Luthetans, living in: George-
_ town, and forming a patt of the voluntary society, is- not
disputed.’ )

" There is decisive evidence also that the defendant ‘Beatfy
‘has; since’the decesse of his. father, repeatedly admitted the
claim of ‘the Lutherans to the' lot, and his Wllllngness thatit.
should ‘remain for them, as it had been originally: appro--
‘priated. No assertion of. ownership was ever made by him,
until the acts were comiitted, ‘which form the gravamen of
the pr-esent bill.

Buch are’the matérjal facis; and the principal questxons
arising upom this _posture of the ‘case, are; first, whether.the
‘title to the lot'in question ‘ever passed from Charles Beatty,
so far atleast.as to-amount to a perpetal approprlatlon of it
to the use of the Lutheran church, or to* the pious uses to
which it has béen in fact appropnated * And secondly, if so, |
whether it is competent’ for the plamtxﬁ's to: mamtam the
present bill.

Asto the first questlon, it is not dlsputed that Charles
Beatty did ongmally intend that this lot should be appro-.
priated-for the use of ‘a Lutheran church in the -town Jaid -
off by him,. .But as thefe was not -at that time any-church,
either corporate or unincorporated, of. that denomination in
that town; there.was-no grantee capable -of taking the same,
mmedlately by grant ‘Nor can any presumptmn of a grant
arise froni-the subsequent' lapsé of time, since there never
has been any such incorporated Lutheran church there
capablé of taking. the donation. . If thetgfore, it were neces-
sary that there should be a.granj:ee Iega]ly capable of. taking, .
in-order to support the donation-in this-case ; it would be
utteily. void at law, and the land might’ be__res,umed, at plea-



JANUARY TERM 1829. 583

[Beatty and Ritchie vs. Kurtz and others N

sure. To besurg, if an umncorporated society of Luthe-
rans:had, upon the “faith of such donation, built a chdrch
theteon, with the -consent of. Beatty, that might furnish a
strong grourd why a court.of.equity shéuld compel-him to
convey the same to trustees in. perpetuity for their use jor at
‘least to execute a declaration of trust, that he and hxs heirs.
should-hold the same for their use. For such conduct would
amount to a contract with the persois’so bmldmg the chureh;
that he would; perfect the donation in their:favpur;.and a
tefusal to'do it would be a fraud upon inem; which a court
of equity ought.to redress. And if the town of Georgetown
had been capable:of holdmg such a lot for such uses, there
would be no difficulty, in consxdermg the’ town: as the
grantee under such circumstances; since the uses would be
of -2 public: and -pious nature, beneficial to the inhabitants
generally But it does.not .appeur that’ Georgetown, m
1769, “or indeed until its incorporation in" 1789, was a cor-
poration, so as to be.capable of holdmg lands as an :ineci-
dent to'its corporate .powers:

'If the appropriation, therefore; is to- be: deemead valid at
all, it-must be upon other principles than these which: ordi-
parily apply between grantor and grantee. And we-think

.it may be-supporfed -as. a dedication of the lot to publie
and pidus uses.. The bill of rights of: Maryland gives vali-
dity to “any. sale, gift, Tease or devise of" any quantity of
land; not exceeding’ two acres, for a’ church, 'meeting or
other house "of worship, and for .a butying ground, which
shall be improved, enjoyed or used only for such purpose.”
T'o this extent, at least, it'recognizeés the doctrines of the
statute of Elizabeth "for charitable usgs, under which it is
well known, that -such leases would .be upheld, although
there were no specific grantee or trustee. In the ease of

" The Town of Pawlet vs. Clarke,” 9 Cranch, 292. 331, this

Court considered’ cases of an-appropriation or dedication of

property to particular or religious uses, as an exception to
the general rule reqmrmg a particular grantee; and ‘like
the dedication of ahighway to -the pubhc(a) There

(a) See :;lso Brown vs. Porler, 10 Jass. Rep. 93'; Weﬁton vs. Hunt, 2 Mass.
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is. no pretence- to say, that the present -gpproptiation
_was eVer attempted ‘to- be -withdrawn by 'Charles Beatty
durmg his -life time,_and he did not die until- about sixteen
years ago..*Qn the contrary, the original plan.and appro-
.priatior were ‘constantly kept in view by all the legislative
.acts passed on the subject of this addition. .- The plan was
1equited: to be recorded as an ‘evidence of title,. and its-in-
eorporation into the limits of Georgetown had reference to
it. We think then it might at-all times have bgen enforced
as a charitable and pious use, through the -intervention of
the government as parens patrie, by its attorney general ot
other ‘law .officer. It was originally consecrated for a reli-
gious purpose; . it has become-a depository, of the dead; and
it cannot now be resumed by the hejrs of Charles Beatty
. The next questicn, is as.to.the competency of "the plam-'
tiﬁ's to maintain the present suit.  If they were proved to
be ‘the regularly ‘appointed commlttee ofa voluntary society
of Lutherans, in actual possession of the.premises, and act-
ing- by their'direction to prevent a‘disturbance of.that pos-
session,. under. circumstances- like thosestated- in the bill,
we do, not perceive.any serious ob_]ecllon to their right to
maintain ‘the suit. It iz a-case; where no aetion. at law,
.even. if~one could. be ‘brought: by. the voluntary -society,
{whi¢h it would -be difficult to. mamtam,) would -affard an
adequate and; complete: remedy. * This “is not the case of a
meye private trespass ;-but a public nuisance, going to the
irreparable . injury of the Georgetown, congregation of Lu-
therans. - The property consecrated to thelr wse by a perpe-
tual servitude or.easemeént,. is- to be taken from themj the
sepulchres of the dead are to be xiolated’; the feelmgs -of
religion, and the sentiment 'of natural aﬁ’ectmn of the kin-
dred and fnends of the deceased.are “to -be wounded; and
the memiorials érected by pietyor. love, to the. memiory-of thé
good, ate to. be removed " so as to-leave no trace of the last
hotne of their ancestiy to .those whio may visit the spot in
future generations. . It cannot be that such acts are -to be

Rep. 500 ; Inhabitants of Shapleigh vs_ Gilman, 13 .Mass Rép..190 5 -Burrard's
case, 12 .Tac CPR. 2 Mod. Ent.413.0.,
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redressed by the ordmary process of law. The remedy, -
must be sought, if at all, in the protecting power of a court,

. of chancery ; operating by its injunction to presefve the re-
pose of the ashes of the dead, and ‘the religious sensxbllrfies
of the living.

The only difficulty is whether the plamtlﬁ's have shown
in themselves a sufficient authority, since it i$ not evidenced
by’any formal vote or writing. Ifit were’ necessary, to de-
cide the'case,on this point, we should incline to thipk-that.
under all the circumstances it. might be fairly presutied.
‘But it is not necessary to decide- the case bn this point;
because, we think- it one of those cdses; in "Which certain

. persons,-belonging ~to a voluntary society; and having .a
common interest, may sue im- ‘behalf of themselves and,
others havmg the llke interest, as part of the same sbcxety,
for purposes common to all, and beneficial to.all. ~Thus;
some -of the parishioners may sue a parson to establish a ge-
neral modus, Withbdt'joining all; and some of the memberg
of a voluntary society or company, when the parties are very
mnumerous, may sue for an account against others, withom -
Joining ali(a).

" And upon the whole we are of opinign, that the decree of
the circuit dourt ought to be aftirmed with (,osts.(b)

This cause came on;to be héard on the transcript of the
record’ from the circuit court of ‘the United States, for the
district of Columbia, holden in and for:the ¢ounty of Wash-
mgton, and was argued by counsel ; on consideration whereof
it is considered, ordered and decreed by this Court that the
decree of the said circuit court in this cause be, and the
same is hereby affirmed with costs ~

(@} Coopers fq Plead, 40, 41% M3 tf Plead. 145.

() If a layman; by the dlssolullon of monasteries, bath a monastery in which
there is a church, part of it, and he suffers the parishioners for a Jong™time to
come there to hear divine ‘service, and to use it as a parish church; that shall
give a jurisdiction to the ordinary fo order the seats; because that now, in fact,
it becomes the parish church, which before was not cubject to the ardinary : ad-
judged 12 Ju. C. B.; Buzzaré’s case, 2 Mod. E. 413. 6.

Vor. 1I..—-8 Y



